ILLINOIS DIVORCE

Residency Requirements
One spouse must be a resident in Illinois for 90 days preceding a finding of dissolution of the marriage.  A party can file for dissolution prior to residing in Illinois for 90 days, but the court will not render a judgment dissolving the marriage until the 90-day requirement is satisfied. 

Grounds for Divorce
1. Fault – a party may file for dissolution of marriage on the following grounds:

· Impotence at the time of the marriage and thereafter

· Bigamy

· Adultery committed subsequent to the marriage

· Willful desertion or absenting for one year

· Habitual drunkenness for a period of 2 years

· Gross habits caused by the excessive use of addictive drugs for 2 years

· Attempt on the other spouse’s life

· Extreme and repeated physical or mental cruelty

· Conviction of a felony or other infamous crime

· Infection of the other spouse with a communicable venereal disease

2. No Fault – No Fault dissolution can occur in two instances:
· Parties have lived separate and apart for two years; irreconcilable differences have caused the irretrievable breakdown of the marriage and the court determines that efforts at reconciliation have failed or that future efforts would be impracticable and not in the best interest of the family; or
· Parties have lived separate and apart for 6 months prior to the entry of judgment dissolving the marriage and both parties agree to waive the two-year requirement.
Joint Simplified Dissolution of Marriage

1. Requirements: Both parties must appear and:

· Neither party is dependent on the other for support or each party is willing to waive a right to support

· Either party has met the residency requirement

· Irreconcilable differences, with 6 months of separation

· No children were born of the relationship or adopted, and wife is not pregnant

· At the time of filing, the marriage was of 8 years or less in duration

· Neither party has an interest in real property

· Each party has waived any rights to maintenance

· All marital property has a fair market value of less than $10,000 after deducting encumbrances

· The combined gross annual income from all sources is less than $35,000 and neither spouse earns more than $20,000 per year

· All assets and tax returns for all the years of marriage have been disclosed

· Written agreement has been executed dividing all assets in excess of $100 in value, and responsibility has been allocated for debts and liability.

2. Procedure:  To file for the Joint Simplified Dissolution of Marriage:
· Use the forms provided by the clerk of court (usually found online)
· File the petition with the clerk of court
· Both parties must appear before the court
· File an affidavit at the hearing executed by both parties stating that all property has been dividing in accordance with the agreement and that all necessary documents have been executed.
What is the difference between joint and sole custody? 

Many people are under the misconception that joint custody means that you will each have the children half of the time.  Joint custody means that both parents have an equal say in the major decisions affecting your children's lives. Major decisions are defined as religious, educational and health care issues.  Children will still typically live with one parent on a primary basis. This parent will be known as the custodial parent.  If there is a dispute with regard to joint custody, the parties must first consult with a mediator to resolve the dispute. In the event the dispute is not resolved, the court will then resolve the issue. Sole custody means the custodial parent alone determines the child’s educational, health-care, and religious training. 

How much child support will I receive/pay?
The amount of child support paid is based upon the number of children of the marriage.  Under Illinois law, there are certain minimum guidelines for the payment of child support based upon a percentage of the payer’s net income. The amount of support is dependent upon the net income of the paying parent. The guidelines in Illinois provide: 

One child: 20% of payer’s net;

                        Two children: 28% of payer’s net;

                        Three children: 32% of payer’s net;

                        Four children: 40% of payer’s net;

                        Five children: 45% of payer’s net

                        Six or more children: 50% of payer’s net

Net income is the total of all income from all sources, minus federal income tax, state income tax, Social Security (FICA), mandatory retirement contributions, union dues, dependent and individual health insurance premiums, prior obligations of support or maintenance paid pursuant to a court or administrative order, medical expenses necessary to preserve life or health, and reasonable expenses of the child and other parent, excluding gifts. 

Will my spouse have to pay my attorney's fees?

The law does not require that one spouse be automatically responsible for the other spouse's attorney's fees. However, if one spouse has the majority of the financial resources, the court is required to make that spouse assist the economically dependent spouse with their fees and costs. This concept has recently been introduced into the law in a statute commonly known at the "Leveling the Playing Field" law. The burden is upon the spouse seeking a contribution for fees to first show that he or she has an inability to pay the fees with their own resources. In that event, the court can require the other spouse to contribute fees and costs, both during and at the conclusion of the proceeding. 
Is my spouse entitled to half of my retirement?
Pensions acquired by either spouse after the marriage and before a judgment of dissolution of marriage is entered are presumed to be marital property.  The percentage the requesting spouse receives usually depends on how long the parties were married and how much retirement accrued during the marriage.  Parties are encouraged to work out an agreement as to disposition of marital property, but if the parties cannot agree on the disposition of retirement, there are various ways a court can divide the asset.  It is recommended that you speak with an attorney before signing a final dissolution of property agreement.
What is a legal separation?

A legal separation is an actual formal court proceeding whereby the court will grant a decree for legal separation. A legal separation is for people who wanted to divide up their assets, allocate their debts, or live as if they are not married. However, the parties are not divorced.  The procedure is similar to commencing a divorce and involves filing a Petition for Legal Separation.  
Usually prime candidates for legal separation are people attempting to protect their respective assets from the other's creditors because once the legal separation is granted; bills incurred by one spouse are not the liability of the other spouse.  Parties should consult an attorney before signing a separation agreement because that agreement. 

Can I leave the state with the children?

Illinois law does not allow the permanent departure of the state with minor children without                  prior leave of court.  Vacations can be taken with the children without a specific court orders assuming that prior notice has been given to the other parent concerning the children's whereabouts.  In order to move from the state of Illinois on a permanent basis, the court must first find that it is in the best interest of the children that they move. Under the current status of Illinois law, it is a difficult proceeding to remove a child on a permanent basis from the state of Illinois if they have an ongoing and regular relationship with the other parent. 

Once the divorce case is filed, when can I get support or visitation from the court?

Generally speaking, the court has the jurisdiction to grant temporary orders while a divorce case is pending. In other words, virtually immediately after the case commences, one of the parties can ask the judge to order temporary support or visitation. The amount of the temporary support is not limited to temporary child support, and the court can order that extra monies be paid to maintain the status quo of the parties’ finances. With regard to temporary visitation, as in all matters affecting the children the court will employ a "best interest" standard with regard to temporary visitation. 

What happens if my spouse wrongfully takes money during the divorce?

If one of the parties improperly takes money or disposes of assets, either prior to or during the divorce case, the court can consider that factor in dividing up the balance of property.  The law generally states that if one of the parties uses money or resources for their own individual benefit, and not for the benefit of the family, during a period of time that the marriage is undergoing an irretrievable breakdown that is known as a dissipation of assets. At the end of the case, the court can credit the non-dissipating party with a portion of the money allegedly dissipated. Generally, however, all efforts should be made to make sure one of the spouses does not improperly use monies. While the case is pending, the court can enter a court order known as a Preliminary Injunction which bars the improper use of monies by either party while the case is pending.  Also, substantial bank accounts can be divided up at the beginning of the case to make sure one of the parties does not have access to all of the resources to the exclusion of the other                  party. 

How old do my children have to be to decide where they want to live?
There is no specific time frame or specific age at which a child can decide where that child wishes to live. At the age of 14, the child’s wishes are very significant. The court is not bound by that preference, however. 

Will I lose in a custody case because I am a man?

In determining issues effecting custody, the courts are guided by a "best interest of the child" standard. Essentially this standard does not discriminate against a parent because of their sex. In determining the “best interest of the child,” courts consider the wishes of the parents, the wishes of the child depending on the child’s age and maturity, the child’s adjustment to home, school and community, the mental and physical health of all parties, the willingness and ability of each parent to facilitate and encourage a close and continuing relationship between the child and the other parent, and any acts of abuse. 
For more information, please seek free legal counseling from 375 AMW/JA or visit the Air Force Legal Assistance website through our website at http://www.scott.af.mil/units/375thairliftwingstaff/judgeadvocate/index.asp under the “helpful sites” link.
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