FORMER SPOUSES’ RIGHTS: 

UNIFORMED SERVICES FORMER SPOUSES PROTECTION ACT (USFSPA)
Under USFSPA, former spouses of military personnel may be entitled to some military privileges even after divorce, annulment, or legal separation from the military spouse.  This handout outlines those entitlements.
State Law

For the most part, domestic relations matters, such as divorce, marriage, annulment, child support, and custody, are controlled by state law and the rulings of state courts.  In only a few instances, Congress has enacted federal laws governing aspects of divorce that obligates states to follow federal mandates.  As a federal law, the USFSPA controls some important aspects of dividing military retirement benefits.  In all other aspects of domestic matters, state law prevails.  

In order for a state court to take any action in a case it must first have "jurisdiction" or the power to rule.  A state court only has jurisdiction over its own residents.  But, many states have special residency provisions for military members and dependents stationed within the state.  The Servicemembers Civil Relief Act (SCRA) provides that military members neither gain nor loose state residency by PCS moves.  This means that their physical presence within a state does not necessarily give rise to jurisdiction in the state where the member is stationed.  A state court will have jurisdiction in a particular case if the member voluntarily takes action to become a legal resident of the state or if the member consents to the jurisdiction of the court.

Division of Retired Pay

Under the terms of USFSPA, states are expressly authorized to divide "disposable retire pay" as marital property in divorce.  Disposable retired pay is a member's gross retired pay minus various authorized deductions.

Dual compensation restrictions apply when any retired member of uniformed services holds a civilian employee position with the Federal Government.  Former spouses are protected if the ex-military member accepts civil service employment on or after January 1, 1997.  If the retired military member waives retired pay that is subject to a court order, the military service may be credited as a service only if the employee authorizes the Director of the Office of Personnel Management to deduct and withhold an amount equal to the amount that would be deducted and withheld and paid to the former spouse covered by a court order.

Disability payments are not divisible.  On May 30, 1989, the United States Supreme Court held that states cannot divide the value of VA disability benefits that are received in lieu of military retired pay.  However, a New Jersey appellate court citing its own authority to equitable divide marital property including retired pay, held that a retired member's waiver of retired pay to receive disability benefits from the VA justifies reopening a property division.

Military Privileges

Whether a former spouse retains military privileges depends on the length of the marriage, the amount of creditable service the military member performed, and the period of overlap between marriage and military service.

Full privileges:  the "20/20/20" former spouse

Full benefits such as medical, commissary, base exchange, theater, etc. are extended to an unremarried former spouse when:


1.  The parties have been married for at least 20 years;


2.  The member performed at least 20 years of service creditable for retired pay;


3.  20 years of marriage overlap 20 years of credible service.

If the former spouse is covered by an employer-sponsored health care plan, medical care is not authorized.  However, when the former spouse is no longer covered by the employer-sponsored plan, military medical care benefits may be reinstated upon application by the former spouse.  If a 20/20/20 former spouse remarries, eligibility for the benefits is terminated.  If the subsequent marriage is ended by divorce or death, commissary, base exchange and the theater privileges may be reinstated.  Medical care cannot be reinstated at that point.

Limited privileges:  the "20/20/15" former spouse

Limited military privileges are available to the former spouse if:

1. The spouse was married to the member during at least 20 years of member’s retirement-credible service; OR

2.  The spouse was married to the member during at least 15 years of member’s retirement-credible service (member must still have at least 20 years of service).

Spouses who meet the 20/20/15 rule qualify for medical benefits for one year from the date of the divorce, dissolution or annulment.  If the former spouse is covered by an employer-sponsored health care plan, medical care is not authorized.  When the former spouse is no longer covered by the employer-sponsored plan, military medical care benefits may be reinstated.  However, any reinstatement cannot extend beyond the original one-year entitlement.

Children's Benefits

Children (natural or adopted) continue to be entitled to military identification cards and certain military benefits after the divorce.  Step-children (of the member) will not be entitled to benefits after the divorce.

1.  Medical care:  Medical care privileges are available to unmarried children where the sponsor provides over 50 percent of the child's support.  Unmarried children under age 21 continue to be entitled to medical care.  Unmarried children over 21, if enrolled full-time in an accredited institution of higher learning, remain eligible to receive medical care until graduation or age 23, whichever is earlier.  Entitlements for incapacitated children are handled under special rules.

2.  Commissary:  Children residing in the household of a separated spouse continue to be eligible for commissary privileges until the divorce is final.  Once the divorce is final, children residing in the house of a former spouse who is not extended commissary privileges are not considered to be members of the authorized sponsor's household for purposes of commissary privileges, even if the sponsor provides or maintains the household.

2. Exchange and theater:  Children continue to be entitled to use the exchange and theater after the divorce if they are dependent on the sponsor for over 50 percent of their support.

Private Health Insurance

From time to time, private insurance programs have been established to provide transition coverage for former spouses who will lose medical coverage.  The most recent program was established in 1994, the Continued Health Care Benefit Program (CHCBP).  Although the program was designed primarily for those military members who separated under the one of the new incentive programs, coverage is available for former spouses.  Formers spouses who do not remarry are eligible to purchase coverage for up to 36 months.  For more information, call CHCBP at 1-800-809-6119.

Direct Payments

USFSPA facilitates enforcement of property settlements by allowing former spouses to receive a court-ordered division of retired pay, alimony and child support directly from the Defense Finance and Accounting Service (DFAS) Centers.  To be entitled to direct payments of the property settlement from DFAS, the former spouse's marriage to the military member must have lasted for at least ten (10) years during the same time the military member served ten (10) or more years toward retirement.  (The ten-year threshold is not a prerequisite for direct payments of alimony or child support).  The amount which can be directly paid under the USFSPA is generally limited to 50 percent of "disposable retired pay."

In addition, USFSPA has its own jurisdictional requirements which must be met before a former spouse can enforce his or her entitlement through direct payment form the military services.  Jurisdictional requirements under USFSPA include the member's residence within the territorial jurisdiction of the court (other than because of military service), domicile within the territorial jurisdiction of the court, or the member's consent to the jurisdiction of the court.

Normally, payment will begin within 90 days after "effective service".  If the member is not yet entitled to retired pay, payments will normally begin within 90 days after the member is entitled.  A court cannot order a service member to apply for retirement in order to initiate payment.

Arrearages will not be considered in determining the amount payable from retired pay.

An award of retired pay to a spouse or former spouse cannot be sold, assigned, transferred, or otherwise disposed of (including through inheritance).

There are three ways that direct payments terminate:  Terms of court order are satisfied, by death of the former spouse, or by death of the service member.

Service of Process Procedures

Once a court order divides the retired pay, the order needs to be properly served upon the member's finance center to be implemented.  A signed application submitted to DFAS by the spouse/former spouse or attorney is required to effect the apportionment of a service member's pay or for child support or alimony.  DFAS will not honor orders which are not explicit as to what is being awarded (e.g., division of retired pay, alimony, child support); conditional awards which contain the word "of"; or awards which provide for fixed costs with cost of living adjustments or for offsets against the amount to be paid.

DD Form 2293 contains the required information needed by DFAS.  The former spouse must comply with this form in order to achieve service of process.
If you have questions about USFSPA, please seek free legal counseling from 375 AMW/JA or visit the Air Force Legal Assistance website through our website at http://www.scott.af.mil/units/375thairliftwingstaff/judgeadvocate/index.asp under the “helpful sites” link.

